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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, AUGUST 6, 2002
PETI TI ON OF
US LEC OF VIRG NI A | NC. CASE NO. PUC- 2002- 00105
For Arbitration Pursuant to
8§ 252(b) of the Tel ecommuni cati ons
Act of 1996 to Establish an
| nt erconnecti on Agreenent with
Verizon Virginia Inc. and
Verizon South Inc.

ORDER OF DI SM SSAL

On May 24, 2002, US LEC of Virginia Inc. ("US LEC") filed
with the State Corporation Conm ssion ("Conmm ssion”) a Petition
for arbitration of unresolved issues in its interconnection
negotiations ("Arbitration Petition") with Verizon Virginia Inc.
("Verizon Virginia") and Verizon South Inc. ("Verizon South")
(collectively, "Verizon") pursuant to 8 252(b) of the
Tel econmuni cations Act of 1996' and §§ 5-400-180 and 5-419-10 et
seq. of Title 20 of the Virginia Adm nistrative Code. US LEC
requests that the Conm ssion resolve its dispute with Verizon
by: (i) adopting an interconnection agreenent between US LEC
and Verizon reflecting the undi sputed contract | anguage shown in
Exhibit Bto the Arbitration Petition; (ii) resolving the

di sputed issues; (iii) affirmatively ordering the parties to

1 Tel ecommuni cati ons Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, codified
at 47 U.S.C. § 151 et seq. ("Act").



subnmit an interconnection agreenent for approval by the

Comm ssion in accordance with Section 252(e) of the Act; and
(iv) retaining jurisdiction until Verizon has conplied wth al

i npl ementation tinme frames specified in the arbitrated

i nterconnection agreenent and has fully inplenented the terns of
this agreenent.

On June 18, 2002, Verizon filed its Response to the
Arbitration Petition of US LEC. Verizon admts that the draft
i nterconnection agreenent attached to the Arbitration Petition
as Exhibit B accurately reflects the parties' negotiation to
date, except that the parties have settled issue 9. Verizon's
response addresses the eight remaining issues.

US LEC brings its Arbitration Petition pursuant to
47 U.S.C. 88 251 and 252 and the effective rules inplenenting
t hese provisions of the Act, issued by the Federal
Communi cations Commi ssion ("FCC') in its Local Conpetition
Order.? US LEC also relies upon this Conmission's Procedural
Rul es for Inplementing 88 251 and 252 of the Act (20 VAC 5-419-
10 et seqg.) and Rules Governing the Ofering of Conpetitive
Local Exchange Tel ephone Service (20 VAC 5-400-180). 20 VAC 5-

400-180 F 6 provides for our "arbitration"” of contested

2 I'nmpl enent ati on of the Local Conpetition Provisions in the Tel ecommuni cations
Act of 1996, FCC Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499
(1996) hereinafter the "Local Conpetition Order."”




i nterconnection matters.® US LEC submits its Arbitration
Petition for consideration according to the Act and not sinply
under state law. US LEC recognizes in its Arbitration Petition
that the Comm ssion may choose to decline to exercise
jurisdiction over this matter and instead refer it to the FCC.*
US LEC states that it does not oppose such consideration of the
Arbitration Petition by the FCC and requests that our

determ nati on be made on an expedited basis.

The Conmm ssion has declined to waive sovereign immunity
under the El eventh Anendnent to the Constitution of the United
States. We have avoi ded wai ver of our imunity and expl ai ned
our reasons in the Comm ssion's Order of Dismssal of the

Appl i cation of AT&T Conmuni cations of Virginia, Inc., et al.,

For Arbitration with Verizon Virginia, Case No. PUC 2000-00282,

3 As discussed in our Order of June 15, 2000, in Case No. PUC990101, Petition
of Cavalier Tel ephone, LLC, for arbitration of interconnection rates, terns,
and conditions, and related relief, the Comr ssion has authority under state
law to order interconnection between carriers operating within the
Commonweal th, and § 56-38 of the Code of Virginia authorizes us, upon request
of the parties, "to effect, by nmediation, the adjustnment of clains, and the
settl enment of controversies, between public service conpanies, and their

enpl oyees and patrons.”

4 US LEC cites our recent dismssal of the Gobal NAPs' Arbitration Petition
See Petition of G obal NAPs South, Inc., for Arbitration Pursuant to Section
252(b) of the Tel ecommuni cati ons Act of 1996 to Establish an I nterconnection
Agreenment with Verizon Virginia Inc., Case No. PUC-2002-00001, Prelimnary
Order (Va. SCC Feb. 20, 2002) at 2-3. See also, Id., Order of Dismssal (Va.
SCC March 20, 2002). Thereafter, G obal NAPs filed on June 19, 2002, a
Petition, pursuant to 8§ 252(e)(5) of the Act requesting the FCC to preenpt
this Commi ssion and arbitrate an interconnection agreenent between itself and
Verizon Virginia. See Public Notice, rel. July 2, 2002, DA02-1567, WC Docket
No. 02-180.




i ssued Decenber 20, 2000, ("AT&T Dismissal Oder").®

bel ow our holding in the AT&T Dism ssal Order in which we

declined to exercise jurisdiction.

Suprenme Court held that the federal

under

As stated in our Novenber 22, 2000, Order, until
the issue of the El eventh Anendnment imrunity from
federal appeal under the Act is resolved by the
Courts of the United States, we will not act
solely under the Act's federally conveyed
authority in matters that m ght arguably inplicate
a wai ver of the Commonwealth's immnity, including
the arbitration of rates, ternms, and conditions of
I nt erconnection agreenents between | ocal exchange
carriers. (AT&T Disnmissal Oder, p. 2)

70 USLW 4432 (2002) ("Verizon Mi. v. PSC of ML."), the

28 USC § 1331 to review state comm ssion orders for

courts have jurisdiction

W repeat

In Verizon Md. Inc. v. Public Serv. Commin of Ml., 535 U. S.

conpliance with the Act or with an FCC ruling issued thereunder®

5 On July 17, 2002, the FCC rel eased the first of two orders (its non-pricing

order) on AT&T's Arbitration Petition

the Chief, Wreline Conpetition Bureau, CC Docket No. 00-251

6 While Verizon M. v PSC of Mi. was decided on the state conmi ssion's
enforcenment of an interconnection agreenent, this decision nmay suggest

f eder al

court jurisdiction under 28 USC § 1331 also applies to a state
commi ssion's arbitration of an interconnection agreenent as well. The
Suprenme Court noted in by-passing a determ nation of whether § 252(e)(6)

applied to enforcenment actions:

...none of the other provisions of the Act evince any intent
to preclude federal review of a commi ssion determ nation. |If
anyt hing, they reinforce the conclusion that 8§ 252(e)(6)'s
silence on the subject |eaves the jurisdictional grant of

§ 1331 untouched. Section 252(e)(4) provides: "No State
court shall have jurisdiction to review the action of a state
comm ssion in approving or rejecting an agreenment under this
section.” In sum nothing in the Act displays any intent to
wi t hdraw federal jurisdiction under 8 1331; we will not
presunme that the statute neans what it neither says nor
fairly inplies (footnote onitted).

4

See Menorandum Opi ni on and Order

by



and that suit against individual nenbers of the state conm ssion

may proceed under the doctrine of Ex Parte Young, 209 U. S. 123

(1908). However, Verizon MI. v. PSC of MI. did not disclose

whet her state conmm ssions waive their sovereign imunity by
participating in 8 252 matters nor whether Congress effectively
di vested the states of their Eleventh Arendnment immunity from
suit under § 252 of the Act.’” W now await the Fourth Circuit

Court's determ nation follow ng remand of Verizon MiI. v. PSC of

Ml. by the Supreme Court. The Fourth Circuit Court of Appeals
may yet offer us further insight into the condition of state
i muni ty under the El eventh Amendnent.

The parties to the present case may elect to proceed with
arbitration by the FCC under the Act in lieu of this Conm ssion,
or the parties may pursue resolution of unresolved issues
pursuant to 20 VAC 5-400-180 F 6. As we have noted above, US
LEC has elected to forego resolution of the remaining issues
under state law. Therefore, the Conm ssion finds that the
Arbitration Petition of US LEC should be dism ssed so that the

parties may proceed before the FCC. It shall be the

Verizon Md. v. PSC of M., 70 USLW 4432 at 4435.

7 "\Whet her the Conmission waived its immunity is another question we need not
deci de, because - as the sanme parties also argue - even absent wai ver,

Veri zon may proceed agai nst the individual conm ssioners in their officia
capacities, pursuant to the doctrine of Ex Parte Young, 209 U S. 123 (1908)."
Verizon Md. v. PSC of M., 70 USLW 4432 at 4435.




responsibility of the parties to serve copies of all pleadings
filed herein on the FCC

Accordingly, IT IS ORDERED THAT:

(1) This case is hereby dism ssed wthout prejudice,
consistent with the findings above. This Comm ssion will not
arbitrate the interconnection issues under federal |aw for the
reasons set forth in the findings above.

(2) There being nothing further to come before the

Conmi ssion, this case is di sm ssed.



